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Introduction

The way in which European education
law has been viewed in the Netherlands
since the first rulings of the European
Court of Justice can be characterised by a
statement made by Crijns at the end of
the eighties:

“The Minister of Education and Science
need to fear not so much EC legislators
as Community judges, who often have un-
pleasant surprises in store for national
policy-makers.”

The words ‘fear’ and ‘unpleasant’ are in-
dicative of a way of thinking which is still
current, in which Europe is seen as a
threat. This way of thinking is also en-
countered in other Member States.

Judges are viewed as an unpredictable fac-
tor (the ‘surprises’). Influence is wielded
not just by European judges but above
all by the national courts, which have their
own responsibility in enforcing European
law. This will be illustrated below with a
specific Dutch example.

The direction of educational co-operation
has not become any more predictable for
the Member States since ‘Maastricht’, and
judicial ‘surprises’ remain possible. The
Treaty on European Union is a political
compromise, and that certainly applies in
the field of education, resulting in vague
and complex Treaty articles which leave
a great deal of scope for interpretation
(cf. Articles 126 and 127 of the Treaty on
European Union).

In view of this background it is useful to
examine the question of why and when
European instruments in the educational

field are legally binding. The answer to
this question, if it is correct, will provide
some clarification on the ‘surprises’ in
store from the judges.

In describing the impact of law on the
national legislative system, a broad dis-
tinction can be made between European
regulations with a direct effect and the
normative impact of European policy.  An
interaction takes place between the two.

Community law which has direct effect
can be invoked by individual people be-
fore the national courts. This is particu-
larly applicable for matters concerned
with economic integration. It mostly in-
volves the prohibition of discrimination
in relation to the free movement of work-
ers, services or freedom of establishment.

More subtle normalisation originates in
European educational policy. The norms
in the action programmes, for example,
are intentionally kept more vague; innu-
merable reservations have been made.
The norms here usually cannot be invoked
before the courts. We are in the midst of
the discussion on powers in European
education policy: must education remain
a national policy area and is the Commu-
nity only allowed to do what can be tack-
led better at a supranat ional level
(subsidiarity)? It has been pointed re-
marked by De Groof that the discussion
on powers is characterised by ambiguity:
on the one hand it is oriented towards
minimising the powers of the Union while
on the other responsibilities are being
imposed on this same Union which touch
on the core of national education policy.

The legal framework with regard to Eu-
ropean co-operation in education is com-
plex and it is - in my view too readily -
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“We are in the midst of the
discussion on powers in
European education policy:
must education remain a
national policy area and is
the Community only al-
lowed to do what can be
tackled better at a supra-
national level (subsidia-
rity)?”

“All  large action pro-
grammes of the Council
which do not have the form
of a particular legal instru-
ment are taken as what are
known as decisions sui
generis (...).”

“That which cannot be at-
tained by regulation is
partly accomplished using
contracts/public-law agree-
ments between the Commis-
sion and educational insti-
tutions.”

“A policy has been con-
ducted in the Netherlands
since the mid-eighties
which is based on great
autonomy for institutions
of higher education. The
autonomy of the institution
of higher education in the
Netherlands is also great in
comparison with other
countries.”

assumed that European policy cannot
have any legally binding consequences.
A ‘tour d’horizon’ with regard to legal in-
struments is therefore needed. This will
then be illustrated by a few practical ex-
amples relating to the Dutch situation,
after which some concluding remarks will
be made.

A closer look at European
legal instruments in the
field of education

Article 3 p of the Treaty on European
Union provides for action by the Com-
munity which makes ‘a contribution to-
wards education and training of quality’.
This objective is elaborated in Articles 126
(education) and 127 (vocational training)
of the Treaty on European Union. We
encounter specific elaboration of Commu-
nity activities in the second paragraph of
these articles.

With regard to the instruments of the
Council in European educational co-op-
eration, mention is made of ‘measures’
and ‘incentive measures’ (Articles 126 (4)
and 127 (4) of the Treaty on European
Union). The Treaty revisers have, I pre-
sume, intentionally not opted for clarity,
because specific and binding legal instru-
ments were opted for then such as ‘Di-
rectives’, ‘Regulations’ or ‘Decisions’ (Ar-
ticle 189 of the Treaty of Rome).

The position in the case of non-specific
legal acts is generally such that norms
often arise which do not have any legal
force in the formal sense, as a result of
problems with the legal basis or because
of judicial enforceability. However, being
binding is not the only relevant criterion.
A legal act may have a consequence be-
cause it plays a role in the interpretation
of provisions which are compulsory. The
latter also applies to what are known as
framework decisions. These are acts of
the Council with a mixed Community and
inter-governmental character. This relates
to matters where the Member States doubt
whether a power exists or where the in-
tention is to indicate that no powers ex-
ist. Extensive use has been made of this
specifically in the field of education.

All large action programmes of the Coun-
cil which do not take the form of a par-

ticular legal instrument are taken as what
are known as decisions sui generis.  A
decision sui generis has a legal basis in
the Treaty of Rome and has come about
according to the decision-making proce-
dure indicated.. The legal force of such a
decision consists of a duty to co-operate:
as soon as an individual addressee of the
programme, a university or student, takes
part, national policy and law should be
adapted. Participation in such pro-
grammes is promoted by financial incen-
tives from the European Community. A
duty to co-operate of this kind may have
consequences which can be invoked be-
fore national courts.

That which cannot be attained by regula-
tion is partly accomplished using con-
tracts/public-law agreements between
the Commission and educational institu-
tions. It is remarkable that this form of
influencing of national education receives
virtually no political and scientific atten-
tion, despite the fact that the conse-
quences for national education may be
huge. In my opinion the limit on what
may be regulated is determined by the
legal instruments (usually decisions sui
generis) within which these contracts are
concluded.

European co-operation in
education in practice:
some examples from the
Dutch context

A policy has been conducted in the Neth-
erlands since the mid-eighties which is
based on great autonomy for institutions
of higher education. The autonomy of the
institution of higher education in the Neth-
erlands is also great in comparison with
other countries.  The role of central gov-
ernment is limited to creating the general
framework conditions. Higher education
in this approach is controlled in a dia-
logue with the institutions on the basis of
a two-yearly Higher Education and Re-
search Plan (Hoger Onderwijs en Onder-
zoeksplan - HOOP).

The observation on autonomy for the in-
stitutions is important for the working-
through of European law and policy. It is
generally still considered at the European
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“It is usually still consid-
ered at the European level
that the Member States
have complete power over
their own institutions.”

“The duties ensuing from
European-Dutch co-opera-
tion are also found to be
relevant with regard to na-
tional internationalisation
policy.  (...) However, the
margins for a Member State
conducting its own national
internationalisation policy
are becoming narrower as
EC policy yields more re-
wards.”

level that the Member States have com-
plete power over their own institutions.
However, the danger of the autonomy of
educational institutions being steam-
rollered is often concealed in the discus-
sion on powers which is conducted at
Member State level.

The autonomy of the institutions is obvi-
ously also of direct significance with re-
gard to the freedom to conclude public-
law agreements with the Commission.
The freedom of will of contracting par-
ties as a result of the relatively great au-
tonomy of the Dutch educational institu-
tions is of great importance here. A good
exchange of information should take
place between central government and
institutions of higher education on Euro-
pean co-operation and the ensuing obli-
gations. This is all the more true because
in the event of failure to comply with
European obligations it is central govern-
ment which can be addressed by the Com-
mission and where appropriate will be
ruled against by the Court of Justice.

Impact of European law and policy on
Dutch higher education: some exam-
ples

A specific Dutch example of what the
‘duty to co-operate’ entails and applica-
tion of this duty by the national courts is
the Van Ingen Scholten case.

This case concerned a problem which
arose with regard to financial aid for stu-
dents and the ERASMUS programme. The
Dutch system of financial aid for students
offers students entitlement to a basic grant
and a public transport card (OV card), a
possible supplementary grant - depend-
ing on the parents’ income - and a possi-
ble interest-bearing loan which is tied to
a maximum.

Van Ingen Scholten was a student of Eng-
lish who studied for six months in New-
castle (UK) under the Erasmus pro-
gramme. The question arose with regard
to the Dutch OV card as to whether this
had to be compensated for on the basis
of the ERASMUS decision now that Van
Ingen Scholten could no longer make use
of it.

The Ministry of Education and Science felt
that no duty to pay compensation existed,

even on the basis of a special provision
in the Dutch Financial Aid for Students
Act in which administrative powers with
freedom of policy is laid down.

The national Financial Aid for Students
Appeal Board (College van Beroep
Studiefinanciering) to which the dispute
was submitted, thought differently. In a
judicial review, the Board looked at the
question of whether the national admin-
istration had correctly applied the free-
dom of policy given in the Dutch Finan-
cial Aid for Students Act according to
European law (the principle of Commu-
nity allegiance and the ERASMUS deci-
sion) and came to the conclusion that it
had not done so. The ruling was partly
based on the fact that in Dutch adminis-
trative practice the annual OV card was
clearly regarded as being part of the grant
and that the financial compensation for
the mobility costs was not sufficient.
There is no higher appeal against this
decision of the national court (the
Board). The consequences of this deci-
sion from the financial point of view were
massive for the Dutch state. A sum of
around NLG 5 million - over 2 million
ECU - is involved in the potential claims
for refunds to be submitted by ERASMUS
students.

The duties ensuing from European-Dutch
co-operation are also found to be rel-
evant with regard to national internation-
alisation policy. Participation in Euro-
pean action programmes is propagated
by the Dutch government as part of in-
ternationalisation policy. However, the
margins for a Member State conducting
its own national internationalisation
policy are becoming narrower as EC
policy yields more rewards.  It should
even be ensured that the internationali-
sation policy does not conflict with obli-
gations entered into in the European
context. This question arises, for exam-
ple, in an encouragement of the Dutch
government to direct internationalisation
efforts in particular towards co-operation
with non-EU countries.2 One of the im-
portant arguments for this policy is that
higher fees can be charged for students
from outside the Union than for a Mem-
ber State’s own students, something
which is prohibited in relation to students
from within the Community.

2) cf.. HOOP 1996.
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“(. . .) it is to be expected
that the new system of fi-
nancial aid for students
applicable with effect from
1 September 1996 will have
a negative impact on stu-
dent mobility. (...) A decline
in interest in mobility pro-
grammes can already be
observed.”

Dutch developments which are sig-
nificant for European educational co-
operation: some examples

Nor is it difficult to find the reverse situ-
ation in which Dutch policy influences
European policy. For example, it is to be
expected that the new system of finan-
cial aid for students applicable with ef-
fect from 1 September 1996 will have a
negative impact on student mobility. In
the new Dutch system of financial aid for
students, students are allocated their ba-
sic grant and any supplementary grant in
the form of a conditional interest-bearing
loan: the performance loan. The loan is
only converted into a grant if a strict stand-
ard is complied with.

This “performance grant system” is not
an encouragement to study abroad, be-
cause it is not an exaggeration to say that
some risk of a delay in studies is run as a
result of studying abroad. Delay in study
in the new system may possibly lead to
an interest-bearing loan and the danger
of missing out on the whole grant and
being left with a heavy interest-bearing
debt from one’s studies.3 A decline in in-
terest in mobility programmes can already
be observed.

Another example of the connection be-
tween Dutch and European policy is that
the new system of student grants makes
special demands on the ‘studyable’ na-
ture of the programme. It is not right and
proper to saddle the student with an in-
terest-bearing loan if the programme can-
not be completed. Extra finance is there-
fore made available to the institutions in
the Netherlands to make the programmes
‘studyable’. However, the requirement of
‘studyability’ of programmes must also be
viewed at the European level. In brief,
European student mobility must no longer
result in any delay. The language aspect
for example will play an important role
in the European context in ‘studyability’.
A lack of coherence between European
and Dutch policy without doubt leads to
disputes here with regard to financial aid
for students.

Concluding remarks

The discussion on European co-operation
in education is dominated by the distri-

bution of powers between the Member
States and the Community. This overlooks
the fact that the institutions of higher edu-
cation, and this certainly applies to the
Dutch institutions, themselves have a large
degree of autonomy. It is at the level of
the institutions that the obligations arise
to which central government is bound.
Tension then quickly develops between
central government and the institution
level. The consequence may be an ad-
verse effect on the autonomy of the insti-
tutions of higher education. That would
be a shame, because a large part of the
success of European co-operation in edu-
cation was attained at institution level.

Viewed from the perspective of national
government, the consequences of the
‘duty to co-operate’ from European inte-
gration are difficult to predict. The legal
basis of the duty is even difficult for spe-
cialists to understand. This reinforces the
sense of a European threat. However, the
binding nature of European education law
ought not to be the domain of a few law-
yers but should be made comprehensible
to every lawyer, policy-maker and not
least the ordinary citizen.

The description given above with regard
to developments in Dutch financial aid
to students is in my opinion the most
important factor determining the success
of the European programmes for Higher
Education in the future for the Nether-
lands. It is regrettable to have to note that
the situation does not look promising. In
the new Dutch system of financial aid for
students a grant (donation) is available
for the duration of the course. A number
of years ago that was still the case for the
duration of the course plus two years. In
those two years students could allow
themselves an ‘excursion’ abroad. A de-
lay in studies nowadays leads directly to
interest-bearing debt or an extension to
interest-bearing debt. Compared with the
last ten years, Dutch students borrow
more, have greater debts and work more
alongside their studies. In view of this
situation, it is understandable that students
will be less inclined to plunge into a for-
eign adventure for which a very high price
soon has to be paid.

3) This Dutch problem of financial aid
for students is discussed in more de-
tail in: Roel van de Ven. Onder-
wijsrecht en onderwijsbeleid in Neder-
land en de Europese Unie [Education
law and education policy in the Neth-
erlands and the European Union], The
Hague, Nuffic, 1996
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